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Learning
Outcomes

Q§.

Understand ne urces of legal
requirement ocessing claims of sexual

harassme sexual violence in California.

O\/

S%erstand how to apply
hese requirements in responding to

reports or when conducting an investigation
or hearing.

Understand how recent cases may modify or
clarify these rules.



PrOPOSEd * We only have the . hey will
Title IX change

Regulations | puE I CIRG S

Broagerscope of covered conduct
. Qefinitions
~YGurisdiction
&-'Different procedures
'« Adaption to state standards
Hearings optional *
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Sources of
Legal
Requirements
in CA

State Law
| Requirements
jons . (SB 493, FEHA,
= case law)
Clery
Amendments
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- Coverage:

SB 493 . All colleges and univérsities in CA
that receive state/financial
assistance \\

2SR . ducational programs
and outS|de whether

Scope of
SB 493's

ar ribute to hostile educational
Q. \eénvironment or interfere with
\ * access to education.

Knows or reasonably should know

Different definitions of covered
conduct

Requirements
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SB 493

General
Requirements

7 Adopt
procec

' Basic requirementsé
- Desi ghate a

coprdinator

Q ' by Fd Code 67386

HA)
nolicies and

ures

«  Where they directly conflict, federal law
(Title IX/Clery) supersedes state law
(Education Code). But where they do
not directly conflict, must follow both.
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SB 493 and * Compare to Title IX _ =
Title IX Wider geograp

5 Just SB 493

« Don't forget the VAWA Amendments
to the Clery Act
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Notice to all students

SB 493 . Policies

Notice to all facu
° PoI|C|es

Notice and
Training

_Ngti¢e to all volunteers who regularly interact
with students
| Policies

Notice to all vendors whose service requires
them to interact with students

 Policies
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SB 493

Notice and
Training

process .
° Trauma infor

\ aterials shall include statistics on
\ ¥ prevalence and inequity where possible.

., ining for RA’s

« Handling reports (and situations of
which they become aware) in a
trauma-informed manner
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Covered SB 493 Violations

* Sexual Harassment:

Unwelcome sexual advances, requests \S\\
for sexual favors, and other verbal, \/

visual, or physical conduct of a sexu
nature, made by someone from or e
work or educational setting, u ny
of the following conditions:\Q

S
OQ\
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Covered SB 493 Violations

(a) Submission to the conduct is «\
explicitly or implicitly made a term\o
a condition of an individual's
employment, academic stat Cﬁ]

progress. QQ/

(b) Submission to, or re'@on of, the
conduct by the i ual is used as
the basis of e ent or academic
decisions af; g the individual.

&

o) \ /
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Covered SB 493 Violations

(c) The conduct has the purpose or effect of «\
having a negative impact upon the \5
individual’s work or academic perfo.@q

or of creating an intimidating, hosti

offensive work or educational en@: ent

(d) Submission to, or rejecti f,
the conduct by the indivi is used as
the basis for any deci affecting
the individual regartdi enefits
and services, ho > programs, or
Qe at or through the

activities avaj
educational i itution.
-3y
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Covered SB 493 Violations =
* Sexual violence ()$

Physical sexual acts perpetrated against a «\
person without the person’s affirmative \)

consent, including:
- Rape, defined as penetration, ncfvﬁter
' ' Us with

sex organ by another P
the consent of the \g)
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Covered SB 493 Violations
~ Sexual violence $Cj
O

Physical sexual acts perpetrated against a

person without the person’s affirmative \)
consent, including:

- "“Sexual battery” means the int
touching of another person’s infi
parts without consent, inteptiote
causing a person to touch.the intimate
parts of another withogf.consent, or
using a person'’s o ftimate part to
intentionally toughX@mother person's
body without cOf

98¢ n t
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Covered SB 493 Violations

* Sexual violence
Physical sexual acts perpetrated against a

<
o

person without the person’s affirmative \S&\

consent, including:

- “Sexual Exploitation” COC)\/

SCLUTIONS



Covered SB 493 Violations =
O%

* Sexual violence A@(

“Sexual Exploitation” means a person takigﬁ ual advantage
of another person for the benefit of anyonge ather than that
person without that person’s consent, i@l Ing, but not limited
to, any of the following acts: C?

(A) The prostituting of ano erson.
(B) The trafficking of a \ person.

W
“ GRAND RIVER
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Covered SB 493 Violations

* Sexual Exploitation (as part of Sexual Vlolen O

(C) The recording of i images, including VI photograph
or audio of another person 's sexual ac or intimate parts,
without that person’s consent.

(D) The distribution of [such] %es if the individual
distributing the images or Qa’ nows or should have
known that the person depicted in the images or audio did
not consent to the dis: Tl e.

(E) The viewing = person’s sexual activity or
intimate part

place where that other person would

have a reaﬁy le expectation of privacy, without that
person’s consent, for the purpose of arousing or gratifying

A\\\ ” sunomver s@XUal desire.



SB 493
and
Title IX

Compare to 2020 Title IX Fipal Rule

Sexual harassment quid, RO
employee ™

o by

Unwelcome condu ~- by a
reasonable persdmto'be so severe,
pervasive, and\objectively offensive that it
effectwel denjes a person equal access to
o0l's education program or activity

» VDating violence

Sexual assault
Stalking

SB 493 covers a wider range of behavior
to protect students;

FEHA covers a wider range of behavior to

protect employees.
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RESPONSIBLE EMP ES UNDER SB 493

?
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Responsible Employee Exempt from RE:
| Therapists and

* 2020 Title IX Final Rule moved from (/eicl:?;[rid
Responsible Employee to Official with e
Authority. *** O\/ Where

* SB 493 uses Responsible EmployeQ\c? confidentiality
Ianguage Examples: <</ is required by

TIXC \Q law

RA’'s, Housing Q\
Student Life Q

Athletics and Coa%

Faculty and instructors (while
performin %Q yment duties)

Lab dlre d Pl's

Internship and Study Abroad

i
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SB 493
and
Title IX

information forward
= ed by SB 493 and by Title IX

I must have more people

{ained and tasked with reporting
Jisclosed and witnessed violations.
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INTERIM MEASURES AND
NO-CONTACT ORDER%(/Q\

2l
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SB 493 No Contact Orders

"~ When requested by complainant or otherwise \SQ

appropriate, shall issue NCO \/
Not automatically but based on case-by facts
to determine whether mutual NCO j cessary

' After a finding of responsibility, &@ ay NCO

AN

If mutual NCO, provide pa: 'eQWith written
justification, and an expl @ of terms. For any
NCO, explanation of including when
violations could suljject the person to discipline.

&




SB 493
and
Title IX

Mutual versus one way
Not technically4Q ompatible, but...

* Title IX pre ars-mutual NCO and
requ|re WG rk to do one way,

3 detfaults to one way and
anation before
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SB 493
PROCEDURES
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SB 493 Grievance
Process

General principles:

* Not an adversarial process; bur
on institution

Q&
* Redress harm and preveQQQ/

Feculrernce Q\

* Decision makers ai&eutréﬂ
&

SOLUTIONS

AN
N

N\
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SB 493 Grievance
Process

AN
* Trauma-informed and impartial \/\5
investigations, that may result |@9@

hearing. QQ/Q\

17
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Investigations or
Hearing?

* Doe v. Allee and subsequent cases in 'ﬁ
California require hearing with \5
indirect or direct questioning in
cases of student sexual miscemduct
where credibility is an issug

serious disciplinary san:g)o s are

possible. Q
o)
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Updates on Cross-Examinati%q)
O

* End of the federal "suppression rule" in Title \éarings (July 2021)
* Doe v. The Regents of Univ. of Cal. (C;IQ/ 021)
« Respondent’s own account of the&l ent provided substantial
evidence of the policy violati Q\
« Because the case did not%&e on credibility, Respondent was not
entitled to a live hearingwith cross examination.

* Teacher v. Cal. Wester ool of Law (Cal. App. 2022)
« Policy provided O Cross-examine "witnesses"

« Because sch%%d not provide opportunity for student to question
witnesses se testimony was relied upon for decision, procedural

R 7A
7 GRAND RIVER
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EVIDENTIARY
RULES

GRIEVANCE &
PROCEDURES

V\
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SB 493 Grievance
Process:

* Students given the opportunity to ID

witnesses, but the institution may choose\/

not to consider evidence not dlsclosedO
during investigation at the

hearing. Hearing officer has dis

to accept for good cause or ;Qge

* Reasonable and equitab Q\
evidentiary guidelines uding page or
word limits) ?‘

GRAND RIVER
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SB 493 Grievance
Process

AN
* Standard- preponderance of the evidenc@

« Title IX says you can use O
preponderance or clear and C_)
nce

convincing (but must be un

« CAlaw says must be prepﬁh ra
for student sexual mis@a uct

cases. (Ed Code 67@)

&
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SB 493 Grievance Process

* Investigator and hearing decision maker shall not
consider past sexual history unless:

* Directly relevant to prove injuries inflicted by
another

* To show how parties communicated ab@/

Sex

* The fact that parties engaged in sex %
another at other times is not sufﬁgé show

that conduct here was consens

before allowing consider f past sexual

history ?\
)

* Must provide a written ex é ion to the parties

“ GRAND RIVER
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SB 493 and Titl(% IX

* SB493 past sexual hbﬁvs. Title IX“rape
shield law” ,\\

* Title IX cover plalnant's past sexual

history (E ned to apply it to
respond

. QQ ns deemed not relevant, unless:

ffered to prove that another person
committed the conduct; or

\ « Specific incidents used to prove consent
N\ (this does not allow for evidence of
sexual history with another person
beside the accused).

” GRAND RIVER
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PROCEDURAL RIGHTS O
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SB 493 Grievance Process:

* Reasonably prompt timeframe and
process for extending the timeframe for
good cause (with prompt notice to parties)

* Notice to all student parties (and up
notice if additional allegations)

* Support person or advisor of%
during all stages "\
« Student parties ma ult with
et

attorney at own ? e; Advisor of
choice may be v: rney
* Notice of app late counseling options

SOLUTIONS

N




SB 493 Grievance Process:

* Respect request not to move forward unless:

SOLUTIONS

Multiple reports against respondent

Use of weapon, physical restraints, or;

\%
Respondent is faculty or staff Witﬁ}ggdent

battery

oversight

Power imbalance QQ/Q\

Complainant believes t@will be less safe
0

If their name is disc@e

conducted
Institution ¢

complaina@

r investigation

?ﬁtigate without
ticipating

AN




SB 493 Grievance Process:

When honoring requests for
confidentiality:

* Still must take steps to limit O\/
impact/prevent recurrence &

SOLUTIONS




RESOLUTION RULES

GRIEVANCE _.(©
PROCEDURES

Vs
X




SB 493 Grievance Process

> No mandatory mediation; no mediation
allowed in allegations of sexual violence

(note Title IX Final Rule) Q\/

" No required voluntary resolution ,‘_o,
receive remedial measures X

i1z
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CONDUCTING A

HEARING 2
GRIEVANCE \QQ,
PROCEDURES
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SB 493 Grievance Procedures

* The institution shall decide on a hearing <)$
to determine whether it was “more likely «\
than not” that the behavior \)

occurred (compare to Title IX). CD\/
L Congider: Cj
- Whether the parties participa

+  Whether parties had the.opportunity
to suggest questions toe asked of

other parties anc@esses

W, SOLUTIONS
§



SB 493 Grievance Process

At hearings:
* Parties may participate remotely.

* Prohibit questions of either party that @\/
repetitive, irrelevant, or harassing. C9

* Cross-examination of parties a

witnesses shall not be conduct
directly by a party or partyiadvisor.
Student parties can sulmit written
questions in advangéParties can object.

Hearing officers% rephrase.

&

SOLUTIONS



SB 493
and
Title IX

» Title IX: Advisor Cross Exa
* SB 493: Cross Exa

* Doev. Allee

Q) [f violations fall within Title IX and SB

ination explicitly

required.

idation explicitly
prohibited.

quirement of direct or indirect

493

« If violations only fall within SB 493 but
not Title IX

« When Title IX changes...

"2 GRAND RIVER
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APPEALS

SB 493 F
GRIEVANCE g& |
PROCEDU ng;%

?
X




SB 493 Grievance Process

* Either party may appeal ’\\
- Institution may limit grounds f |\>5
appeal (provided this limit isC)
applied equally)
- Nonappealing party ha %
to respond to appe@

right




* Title IX Final Rule includes three mandatory
reasons (at minimum) fo?~ ich a party can

appeal: Q
. Procedural irregultafity that affected the
outcome ofit atter

. News&:@@:\pe that was not reasonably
d

avail t the time the determination
rding responsibility or dismissal was
\\@ e, that could affect the outcome of

Q} matter

The Title IX Coordinator, investigator(s),

or decision-maker(s) had a conflict of

interest or bias for or against

complainants or respondents generally

or the individual complainant or

respondent that affected the outcome

of the matter. S

SN, SOLUTIONS
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* Title IX Final Rule ? res notification
r

of non-appeali@ ty.
* All parties @1 opportunity to
submit@\xen statements.

. éggcae and rationale provided to all

les in writing.
Q~\\Iot directly in conflict.

H7
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Case Law & OCR Updates $C’
O
: h &\ ] [ ] [ ]

1 \Se aliation and Defamation

« Damages for Title IX Plaintiffs (Cummings)
« On the horizon: Revisiting Davis (Doe v. Fairfax

o U.S. Supreme Court updates

County)

2@
" Title IX Gender Bias Q<</ ° Class Action

« . Deliberate indi nce
E‘ =y | « Promptresponse
‘ * Jurisdiction C)%

= "7 GRAND RIVER
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Cummings v. Premier Rehab Keller

~ Title IX as “Spending Clause” legislatiém ™~
Emotional distress damages as\Refreasonably foreseeable
Impact? N

* Liability beyond Title IX{)
» DueProcess S\~
- Negligence(Barfow (2022); Regents of Univ. Cal. ("Rosen") (2018)

- California Statute (Violation of SB 493 "shall be subject to a civil
action brought pursuant to Sections 66292.3 and 66292.4.")

"Z GRAND RIVER
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Doe v. Fairfax County School Board

" Flashback to Davis (1999)

Fourth Circuit decision in Fairfax

. inty (2021)

Major issues posed to the SQlt itor General:
+ What is “actual knowiadge?
» Must “further harasstent” be shown to establish “deliberate

indifference”2y \>~

"2 GRAND RIVER
!‘lﬁ-\' SOLUTIONS



Title IX Gender Bias

~ Doe v. Regents of Univ. of California i Cir. 2022)
- Part of a Trend: Schwake v. *~ 10 Bd. of Regents, 967 F.3d 940

Backdrop
Procedura .._.jjf e ) ‘::i:l e
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Deliberate Indifference

' Jurisdiction
« Reminder: 2020 Title IX - 493

Brown v. State of " hClr 2022).
Compare, I’SVI“e University (3d Cir. 2022)

Doe v. Board of - of Leland Stanford Junior Univ. (Cal. Ct. App. 2021)

Prompt response..
. Sherman & Regents of the Univ. of California (N.D. Cal. 2022)

"7 GRAND RIVER
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Retaliation and Defamation

' Retaliation
+ What does it mean in Title X’ caSes:
Sherman <\ V¥

Defamation risk

AND RIV
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Class Actions

Doe v. White (Cal. App., 2d Dist., 5th b_-_-'___v_-:%-"’

 Student who had been expt . after being found responsible for
sexual misconduct tried * nirg a class action lawsuit on behalf of

2015 and July 2019.
' , SO students must file individually, and

"2 GRAND RIVER
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OCR Resolutions

Pregnancy Discrimination violates Title | . 504 (Salt Lake City CC)

* College encouraged a pregnang s ‘_i-e ent to drop a course because she
was pregnant and;

* Did not engage in an i . process to provide her with academic

adjustments or necegsaly services during her pregnancy, and,
* Did not excuse her.

Préghancy-related absences or allow her later to
submit work follpwing those absences.

Failure to investigatesexual assault and follow Title IX grievance procedure
(San Juan Bauti

ta’School of Medicine)

"2 GRAND RIVER
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Email Us

info@grandriversolutions.com

Follow Us $O
V| @GrandRiverS<§\?s

in| Grand R@

olutions




©Grand River Solutions, Inc.,, 2022.
Copyrighted material. Express permission
to post training materials for those wiho
attended a training provided by Grand River
Solutions is granted to comply with 34
C.F.R. 8 106. 5(b)(102§i)(D). These training
materials are intended for use by licensees
only. Use of this materiai for any other
reason without permission is prohibited.



